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Orders, decrees, circulars
GENERAL TEXTS
MINISTRY OF THE ENVIRONMENT AND SUSTAINABLE DEVELOPMENT AND PLANNING
Order no. 2007-1303 of 3 September 2007 setting out national rules for the eligibility of expenditure incurred within the scope of programmes co-financed by structural funds for the period of 2007-2013

NOR: DEVM0756364D

The Prime Minister,

Further to the report issued by the Vice-Prime Minister and by the minister of the environment and sustainable development and planning,

Whereas (EC) regulation no. 1080/2006 of the European Parliament and of the Council of 5 July 2006 pertaining to the European Regional Development Fund;

Whereas (EC) regulation no. 1081/2006 of the European Parliament and of the Council of 5 July 2006 pertaining to the European Social Fund;

Whereas (EC) regulation no. 1083/2006 of the Council of 11 July 2006 setting out general provisions for the European Regional Development Fund, the European Social Fund and the Cohesion fund;
Whereas (EC) regulation no. 1828/2006 of the Commission of 8 December 2006 setting out formalities for the implementation of (EC) regulation no. 1083/2006 of the Council and (EC) regulation no. 1080/2006 of the European Parliament and of the Council, 
Orders:

CHAPTER I
Joint national rules governing the eligibility to joint expenditure to ERDF and ESF 
Art. 1 − Expenditure is eligible for structural fund assistance if it has been truly committed during the period spanning 1st of January 2007 to 31st of December 2015, and pertains to a project falling within the scope of the operational programme for which financial aid from the European Union is expected, provided that the project in question is not completed by the date of submission of the full application for assistance, barring any specific community regulations derived from article 87 of the treaty.

Projects submitted or completed between the 1st of January 2007 and the adoption of the programme may be selected by the initial Programming committees if they meet all community and national obligations, including expenditure committed prior to approval of the operational programme.

Art. 2. − Only those projects contributing to the objectives of economic and social cohesion on national territory, and whose beneficiary is located in this territory, are eligible.

Co-financed projects coming under a regional programme or under the regional strand of a national programme concern that region to which they contribute.
Co-financed projects coming under a multi-regional programme or under the multi-regional strand of a regional programme concern those operational territories (river basins or massifs) to which they contribute.

Within the scope of ESF programmes, trans-national projects are eligible, including those conducted in another member state of the European Union, subject to the conditions set out in the first paragraph of this article.
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Art. 3. − Structural fund assistance for the operational programme applies to total, eligible and proven expenditure.

The final amount of European aid due to the beneficiary after completion of the project takes account, in keeping with the maximum rate of public aid set by community and national regulations, of actual, duly proven expenditure and of all actual proceeds.

The amount thus determined is restricted to the amount of community aid planned.
. .

Art. 4 − Proof of actual expenditure committed by beneficiaries shall take the form of payments confirmed by discharged invoices, of invoices to which documents are appended establishing that creditors have effectively been paid, or by equivalent certified accounting documents.
Appropriations to reserves and financial charges other than those eligible as per the conditions set out in article 7 of this order, as well as exceptional charges, are not eligible.

Pay-related expenditure and depreciation charges as well as contributions in kind and indirect costs (overheads) qualify as eligible expenditure, subject to the following conditions:
1. Pay-related expenditure
Pay-related expenditure committed by the beneficiary, required for purposes of the project and showing a proven link with the latter, is eligible. Proof of this expenditure may be provided in the form of a pay slip, a statement of earnings and deductions or an annual social security statement (DADS).
Pay-related expenditure includes salaries and associated charges (managerial and employee social contributions), as well as incidental salaries forming part of collective bargaining agreements or job contracts.

This expenditure is proportionate to the time actually spent by the beneficiary’s employees in carrying out the co-financed project, or is established by means of any other applied cost system used to calculate pay-related expenditure associated with the co-financed project.

2. Depreciation charges
Depreciation charges for movables and immovables, in proportion to their length of use in performing the project, are eligible provided that they have not already been acquired by means of public aid. They are calculated on the basis of accepted accounting standards and confirmed by the submission of any certified accounting document.

Depreciation charges for movables or immovables belonging to public organisations as defined in article 9 of this order are eligible in proportion to the length of time they are used for carrying out the project. They are calculated on the basis of accepted accounting standards and confirmed by the submission of any certified accounting document.

3. Contributions in kind
Contributions in kind, such as the provision of goods or services free of charge, qualify as eligible expenditure if the following conditions are met:

a) They comprise the contribution of land or immovable property, infrastructure or materials, as well as research activities, professional activities or voluntary work;

b) They are not made for purposes of financial engineering;

c) In the project’s financing plan, contributions in kind are presented in such a way as to be equally split between expenditure and resources;

d) In the event of a contribution of land or immovables, the value is certified by a qualified independent surveyor or by a duly accredited official organisation; in the event of voluntary work, the value of this work is determined on the basis of the amount of time worked and on the normal hourly or daily rate of pay for the work accomplished;

Structural fund assistance for a project shall not exceed total eligible expenditure, to the exclusion of contributions in kind, at the end of the project.

4. Indirect costs.

Indirect costs (overheads) are eligible provided that they are based on actual costs that can be ascribed to implementation of the said project. They are allocated in proportion to the project, using a fair and duly proven method based on applied cost systems designed to distinguish the beneficiary’s activity, falling within the scope of the co-financed project, from all other activities, as well as to ascertain the veracity of costs and their actual link to the co-financed project.

This method is reviewed and approved by the managing authority as defined by aforementioned regulation 1083/2006/EC of 11 July 2006, during the appraisal and selection of the project, and appears in an appendix to the grant offer letter. 
Art. 5. − Expenditure pertaining to outsourcing contracts is eligible. It shall not give rise to an unsubstantiated increase in costs relating to the project without contributing proportionate added value. Outsourcing contracts signed with intermediaries or consultants, whereby payment is defined as a percentage of the total cost of the project, are not eligible unless such a percentage is indexed to the final actual value of the work or services provided.

Art. 6. − Proceeds directly derived from sales, rentals, services, enrolment fees or other equivalent resources in the course of the co-financed project or in the course of a longer period determined by the managing authority as defined by aforementioned regulation 1083/2006/EC of 11 July 2006, shall appear in the grant offer letter’s financing plan as apportionable resources, either in full or in proportion, depending on whether they are partly or fully generated by the project.

Eligible expenditure shall not exceed the value of the investment or of the project, after deduction of proceeds. At the start of the project, an estimate of proceeds from the project or infrastructure shall be produced by the managing authority. In the event of a change in expected proceeds or proceeds received in the course of the project, the managing authority shall accordingly amend the amount of eligible expenditure.

Proceeds generated during the economic life of projects involving investment in infrastructure of which the use is subject to charges directly borne by the users, or of projects involving the sale or lease of land or buildings, or any other provision of service in return for payment, are governed by specific provisions set out in article 55 of the aforementioned regulation.
Art. 7. − Bank charges incurred through the opening and administration of accounts, including credit interest and debit interest accrued on these accounts, are eligible if, in order to be carried out, the project requires the opening of one or more separate accounts, made obligatory by an explicit clause in the grant offer letter.
Legal counselling fees, notary fees, and financial/technical consultancy fees are eligible if they are related to and required for the project.

Accounting consultancy fees, as well as fees relating to the beneficiary’s accountancy and accountancy certification fees in application of the European regulations governing structural funds, qualify as overheads relating to and required for the project.

Costs incurred through guarantees provided by a bank or other financial organisations are eligible if these guarantees are required by community or national legislation. They are covered by an explicit clause in the grant offer letter.

Fines, financial penalties and litigation costs do not qualify for structural funds.

In the event of a public works contract, holdback amounts become eligible provided that they are effectively paid when the contract is completed. Unpaid holdback amounts at the closure of programme payments are not eligible.
Art. 8. − Payroll taxes and social contributions qualify as eligible expenditure if they are truly and permanently borne by the beneficiary. As such, and in accordance with (EC) regulations nos. 1080/2006 and 1081/2006 of 5 July 2006 and aforementioned regulation no. 1083/2006 of 11 July 2006 of the European Council and of the Parliament, redeemable VAT is not eligible.

Art. 9. −  The following expenditure incurred by the State and its public establishments other than those of an industrial or commercial nature, or by territorial administrative authorities and local public establishments other than those of an industrial and commercial nature, committed for purposes of planning or carrying out the project, is eligible:
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a) Costs incurred through professional services rendered by a public organisation separate from the beneficiary, in planning or carrying out a project;

b) Costs incurred through planning or carrying out a project, by a public organisation, which is itself the beneficiary and which is carrying out the project for its own purposes.
Costs mentioned in (a) are invoiced to the beneficiary on the basis of unit costs determined at the time of the order, in the event of a service contract. Proof of these costs shall take the form of discharged invoices or equivalent certified accounting documents indicating the actual costs incurred by the public organisation in question, in the event of a partnership agreement.

Costs mentioned in (b) are only eligible if they come on top of the organisation’s ordinary costs and are linked to and required for carrying out the co-financed project. They are calculated and substantiated in accordance with the provisions set out in article 4 of this order.

If these conditions are met, civil servant salaries are eligible.

Art. 10. − Expenditure incurred by the planning, administration, tracking (including electronically), assessment, training, information, communication and monitoring of operational programmes, as well as expenditure aimed at increasing administrative resources required for the implementation of operational programmes, is eligible, including expenditure incurred through the payment of salaries of statutory and contractual civil servants assigned to these tasks.

Expenditure incurred through actions taken to inform and sensitize all those involved regarding one of an operational programme’s strategic priorities, with the aim of improving their response to this priority, falls within the scope of the respective grant measure, if called for by the latter.
Expenditure incurred through actions taken to provide information and draw attention to the potential offered by the operational programme in terms of funding falls within the scope of technical assistance credits.

Other facilitation-related expenditure and more specifically, aid in project design, with the exception of expenditure incurred through the compilation and tracking of administrative documents fall within the scope of the specific measures applying to this facilitation initiative or within the scope of cross-cutting grant measures, whenever these measures so allow.
If expenditure incurred through the compilation and tracking of administrative documents arises from the individual initiative of the project leader who, in taking this initiative, engages the service of a contractor of his choice, this expenditure falls within the band of eligible project expenditure for the given priorities.
If, for all or part of the programme, the managing authority grants this aid on a cross-cutting basis to an ad hoc structure selected or accredited for this purpose, the incurred expenditure shall fall within the scope of technical assistance credits.
CHAPTER II

National eligibility rules specific to the ERDF
Art. 11. − Articles 12 to 17 of this order apply to expenditure incurred by projects falling within the scope of operational programmes co-financed by the ERDF, as well as to expenditure ordinarily falling within the ERDF’s scope, but which come under operational programmes co-financed by the ESF in application of the provisions of article 34.2 of aforementioned (EC) regulation no. 1083/2006.

Art. 12. − Contributions paid by an operational programme to financial engineering instruments as defined in article 44 of aforementioned (CE) regulation no. 1083/2006 qualify as expenditure actually committed in accordance with the conditions set out in article 78.6 of the same regulation.
Art. 13. − Costs pertaining to the purchase of used equipment are eligible for structural fund co-financing if the three following conditions are met:

4 September 2007 

OFFICIAL JOURNAL OF THE FRENCH REPUBLIC 

Text 2 of 156

– the seller of the equipment issues a statement confirming that the equipment has not been purchased by means of national or community aid at any time in the course of the past seven years,
– the price of the used equipment shall not exceed its market value and shall be lower than the cost of similar, brand new equipment. Proof of meeting this condition shall take the form of at least two quotes for an equivalent item of equipment;

– the equipment shall have the technical characteristics required for the project and shall comply with applicable industrial standards.

Art. 14. − The cost of undeveloped land is eligible for structural fund co-financing if it accounts for less than 10% of total eligible expenditure for the project in question, and if there is a direct link between the purchase of this land and the objectives of the co-financed project.

The managing authority as defined by aforementioned regulation no. 1083/2006/EC of 11 July 2006 may deduct a higher percentage in exceptional and duly justified cases, for projects pertaining to environmental protection.

The land purchase price may not exceed its market value.
Art. 15. − Expenditure incurred through the purchase of immovables such as buildings which have already been built and the land on which they are built is eligible if there is a direct link between the purchase and the objectives of the project in question, and if the following conditions are met:

· the purchase price shall not exceed its market value;
· no national or community subsidies shall have been granted for the building in the past ten years;
· the building shall be assigned to the purpose determined by the managing authority and for the period stipulated by the latter;
· the building shall be used in accordance with the objectives of the project.
Art. 16. − Leasing expenditure is eligible for ERDF co-financing if the following conditions are met:

1. Aid granted to lessor:

a) The lessor is the beneficiary of a community grant, which shall be used for the purpose of reducing rent being paid by the lessee for property covered by the leasing contract.

b) Leasing contracts having been awarded community aid shall include a buy-back provision or stipulate a minimum leasing period equivalent to the useful life of the property for which the contract has been signed.

c) If the contract is terminated early without approval being granted by the competent authorities, the lessor shall reimburse the respective national authorities for the proportion of the community grant corresponding to the remaining lease period.

d) The purchase of the property by the lessor, proven by a discharged invoice or equivalent certified accounting document, qualifies as expenditure eligible to co-financing. The maximum amount eligible for community co-financing shall not exceed the market value of the leased property.
e) Expenditure other than that mentioned in (d) and more specifically relating to the leasing contract, such as taxes, lessor profit margins, refinancing costs, overheads and insurance costs, are excluded from eligible expenditure.
f) Community funds granted to the lessor shall also be fully used to the advantage of the lessee by granting the latter a uniform reduction on all lease instalments throughout the lease period.

g) The lessor shall provide evidence that the community grant will be transferred in its entirety to the lessee by drawing up a break-down of lease instalments or by employing an alternative, equally reliable method.

h) The costs mentioned in (e), the use of tax profits resulting from the leasing operation and other terms of the contract are equivalent to those that apply in the absence of financial community aid.

2. Aid granted to the lessee:

a) The lessee is the direct beneficiary of community co-financing.

b) Lease instalments paid to the lessor by the lessee and proven by a discharged invoice or equivalent certified accounting document qualify as eligible joint financing expenditure.
c) If the leasing contract contains a buy-back provision or stipulates a minimum leasing period equivalent to the useful life of the property for which the contract has been signed, the maximum amount eligible for community co-financing shall not exceed the market value of the leased property. Other costs pertaining to the leasing contract are excluded from eligible expenditure.

d) Community aid pertaining to leasing contracts mentioned in (c) is paid to the lessee in one or more instalments, depending on the rental instalments actually paid. If the length of the leasing contract exceeds the final date specified for the applicability of community aid payments, only those costs associated with rental still due and paid by the lessee up until the final date of aid payments shall be eligible.

e) If the leasing contract does not contain a buy-back provision and if it covers a period which falls short of that corresponding to the useful life of the property for which the contract has been signed, rental payments shall be eligible for community co-financing in proportion to the period of the eligible project. The lessee shall provide evidence that leasing was the most profitable method of obtaining possession of the property. If it turns out that costs would have been lower if an alternative method had been employed, additional costs shall be deducted from eligible expenditure.

3. Sale and lease-back:

Payments made by a lessee within the scope of a sale and lease-back system qualify in accordance with (2) above. Costs incurred through acquiring the property are not eligible for communityco-financing.

Art. 17. − Costs incurred through indefeasible right of use (IRU) qualify as eligible expenditure for ERDF funding. These only include charges which directly relate to the network project implemented by local authorities and which are essential for its implementation, and of which the amounts remain in line with prices charged on the market.

CHAPTER III

Eligibility rules specific to the ESF
Art. 18. − Eligibility rules specific to the ESF, defined in aforementioned (EC) regulation no. 1081/2006, apply to expenditure incurred by projects covered by operational programmes co-financed by the FSE, as well as to expenditure generally falling within the scope of FSE activities but included within operational programmes co-financed by the ERDF as per the provisions of article 34.2 of aforementioned (EC) regulation no. 1083/2006.

Methods for applying these community rules are defined by the minister for employment.

Art. 19. − The Vice-Prime Minister, the minister of the environment and sustainable development and planning, the minister of the interior, non mainland territories and territorial administrations, and the minister of economy, finance and employment are responsible, in their respective areas, for enforcing this order, which will be published in the Official Journal of the French Republic.
Paris, 3 September 2007.











FRANÇOIS FILLON

By the Prime Minister:

Vice-Prime Minister, minister of the environment and sustainable development and planning,

JEAN-LOUIS BORLOO

Minister of the interior, non mainland territories and territorial administrations
MICHÈLE ALLIOT-MARIE

Minister of economy, finance and employment,
CHRISTINE LAGARDE
